INTRODUCTION
Shareholder activism can be defined to include any action(s) of any shareholder or shareholder group with the purpose of bringing about change within a public company 1 without trying to gain control.
2 In contrast to Henry Manne's famous description of the "market for corporate control," 3 shareholder activism exists in a "market for corporate influence." 4 However, both markets share two important premises: First, there is "a high positive correlation between corporate managerial efficiency and the market price of shares of that company." 5 Second, " [a] part from the stock market, we have no objective standard of managerial efficiency." 6 The debate on shareholder activism tends to focus on whether shareholder activism in general is appropriate, with zealous advocates 1018 lauding its virtues and opponents drawing attention to its vices. If shareholder activism is a front in a wider battle between managerial capitalism-an approach to corporate governance that incorporates the primary norm of managing the corporation for the benefit of all stakeholders-and shareholder-centric capitalism-managing the corporation primarily for the benefit of shareholders-the shareholder-centric model is increasingly gaining control. 7 Managerial capitalism, whatever its virtues, is fighting a rearguard action against the proponents of shareholder power. 8 This defensive action is made more difficult by the fact that federal regulation increasingly supports the shareholder-centric view. 9 This support suggests that shareholder activism will likely continue to be a central feature of corporate governance for years to come.
Shareholder activism comes in at least two primary forms and several sub-forms. Performance-driven activism, usually instigated by hedge funds, focuses on advocating for significant changes in corporate strategy to increase the market price of a company's stock. Corporate governance activism, on the other hand, focuses on changes in a public company's governance arrangements, executive compensation, and social policy. 10 In some cases, this second type of activism is used as a vehicle to achieve the first. For example, an activist hedge fund may support or even initiate corporate governance changes, such as the elimination of a staggered board, in order to reduce managerial insulation, which in turn allows the hedge fund to more effectively influence performance-driven corporate changes.
Even though shareholder activism has been a feature of corporate governance for over one hundred years, 11 only recently 7. See Edward B. Rock, Adapting to the New Shareholder-Centric Reality, 161 U. PA. L. REV. 1907 REV. , 1911 REV. -26 (2013 .
8. The decline of managerial capitalism can be directly linked to the rise of the independent director. See Jeffrey N. Gordon have all the pieces come together for shareholder activism to become a powerful force in corporate governance. These pieces include the growing dominance of institutional investors in the investment of publicly held stock, 12 helping to reduce investors collective action costs;
13 the shift from managerial capitalism to shareholder-centric capitalism, such that the board of a public company now feels an increased need to respond to shareholder demands; 14 the Department of Labor's interpretive bulletin advising pension funds that proxy voting constituted part of the funds' fiduciary duties to investors;
15 the related rise of shareholder advisory services such as Institutional Shareholder Services; 16 the rise of hedge funds as shareholder activists 17 and the increasing ability of these hedge funds to raise large pools of funds so as to seek significant positions in public companies; 18 and the SEC's ideological support of shareholder interests. 19 This support is evident in various SEC rules and policies, including the liberalization of communications between shareholders with respect to proxy voting, 13. Collective action costs means that "shareholders generally will not make an effort to effect governance changes unless the benefits resulting from the efforts equal or exceed the costs of such an effort. Even when such efforts are made, the benefits may only inure to a particular shareholder or a small group of shareholders." Paul Rose, The Corporate Governance Industry, 32 J. CORP. L. 887, 898 (2007) .
14. See Martin Gelter, The Pension System and the Rise of Shareholder Primacy, 43 SETON HALL L. REV. 909, 913 (2013) (identifying the shift in the structure of pension plans from defined benefit to defined contribution plans as a significant cause of this increased need to listen to shareholders). As a result of this shift, pensioners have become less dependent on their former employers and more dependent on the capital markets for their pension wealth. See id.
15. 23 and some SEC commissioners' use of the populist argument that shareholders must take a more active role to constrain reckless risk-taking by corporate managers in order to prevent another financial crisis. 24 Such developments mean that shareholder activism is here to stay, 25 and that both sides in the debate must now consider how activism can be utilized to allow corporate decision making to be executed in the most efficient manner. This Article seeks to answer that question by showing how a certain type of performance-driven activism, offensive shareholder activism (typically as a form of hedge fund activism), can promote shareholder value and therefore serve a beneficial role in corporate governance. In an Arrowian framework of corporate governance, offensive shareholder activism is a corrective mechanism that can reduce error in corporate decision making. As evidenced by the empirical studies described below, offensive shareholder activism has established itself as a legitimate tool of accountability in corporate governance. The key to the utility of such activism on an individual company basis is the transmission of information, from the activist to the board, which can enhance public company decision making. 25. This is consistent with Professor Edward Rock's argument that we have completed the transition from a manager-centric to a shareholder-centric system of corporate governance; shareholder activists who claim to carry the mantle of shareholder wealth maximization will have increased leverage in making their case. See Rock, supra note 7.
This Article is timely not only because of the general rise of shareholder activism, but also because the debate on corporate governance has now shifted to a focus on the market for corporate influence. Moreover, this Article provides a much-needed bridge between the traditional authority model of corporate law and governance, as utilized by Stephen Bainbridge and Michael Dooley, and those who have empirically studied hedge fund activism, including Lucian Bebchuk, and have found it to be value enhancing. The bridge formed in this Article helps to identify when shareholder activism may be a positive influence on corporate governance.
The discussion that follows, when it references state corporate law, has been pragmatically framed in the context of Delaware corporate law. Delaware is the state where the majority of the largest U.S. companies are incorporated, 26 and its corporate law often serves as the authority that other U.S. states look to when developing their own statutory and case law.
27 Therefore, the primary examples are from Delaware, but the thinking is meant to be global in nature.
This Article proceeds as follows. Part I discusses the fundamental conflict in corporate law that creates shareholder activism. Part II explains the various categories of shareholders and why only one type of shareholder, the information trader, has the potential to improve corporate decision making. Part III examines a specific type of information trader, the offensive shareholder activist, and what empirical analysis can tell us about their activism. Part IV discusses the debate over the alleged short-term time horizon of hedge fund activists. Part V concludes by discussing how shareholders, boards, and regulators should understand the proper role of shareholder activism in corporate decision making. 
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I. THE INTERSECTION BETWEEN SHAREHOLDER ACTIVISM AND CORPORATE LAW
This Part describes how corporate law centralizes authority in the board of directors and how shareholder activism challenges this authority. This Part then introduces the argument that in discrete situations activism can serve as an important corrective mechanism within public companies.
Shareholder activism is primarily confined to public companies, which for our purposes is limited to publicly traded companies with no controlling shareholder. 28 Public companies almost always take the corporate form, not merely because of limited liability, legal personality, or transferrable shares-those attributes shared with other legal entities, such as limited liability companies (LLCs)-but also because of what can be considered corporate law's most underrated attribute: its use of statutory default rules and court decisions to protect board decision making from shareholder interference.
29
As Robert Clark observed, "the single most important fact of corporate law is that managerial power is legally centralized." 30 To facilitate a centralized, hierarchical management structure, corporate law provides a public company's board the exclusive authority to manage and execute the various forms of explicit and implicit contracts that encompass a firm's contractual makeup. 31 However, board involvement in day-to-day operations is not necessary, as statutory law allows the board to delegate its authority to executive management. 32 This decentralization frees up many board members from having to participate in the day-to-day management of the firm, but at the same time consolidates power at the top of a corporation's hierarchy-the board and executive managementwithout providing shareholders a role in the decision-making process. 33 be delegated and to whom. As a result, there is a significant imbalance between the authority of the board and the accountability that shareholders can provide. Shareholder activism can be understood to be the inevitable response to this imbalance. Corporate law defers to board authority in many ways, including, most notably, selecting the board of the directors to be the default locus of authority for corporate decision making. Corporate law vests in directors the power to control corporate assets, 34 including the payment of dividends and other distributions. 35 The board is not required to follow the commands of its shareholders, even if shareholders pass a unanimous resolution requesting the board to act in a specific manner.
36 Shareholders may ratify a board's action, but the board must first approve the action. 37 Corporate law also protects the decisions of the board of directors from shareholder challenge, and to a great extent immunizes the directors from individual liability, by applying the business judgment rule to even the board's most harmful or inept business decisions, 38 and allowing 37. For example, when a corporation has decided to proceed with a merger proposal, the statutory process requires that the board of directors take the lead by initiating the proposal with the shareholders participating by voting on the proposal. See tit. 8, § 251(b).
38. According to the Delaware Supreme Court:
Our law presumes that "in making a business decision the directors of a corporation acted on an informed basis, in good faith, and in the honest belief that the action taken was in the best interests of the company." Those presumptions can be rebutted if the plaintiff shows that the directors breached their fiduciary duty of care
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1024 for exculpation clauses to relieve directors of personal liability for alleged breaches in their duty of care. 39 Directors also have the right to implement defensive measures to ward off an unwelcome takeover bid through the application of the Unocal test, even when a majority of shareholders may be willing to accept the bid. 40 Corporate law promotes centralized management because it recognizes that a centralized, hierarchical authority-the board of directors-is necessary for the successful management of a large forprofit organization such as a public company. According to Clark, hierarchies in large organizations lead to the "facilitation of cooperation in the carrying out of large-scale tasks." 41 And according to Kenneth Arrow, information scattered over a large organization must be both filtered and transmitted to a centralized authority in order for a large organization to make informed decisions and minimize error in decision making. 42 The American Bar Association's Committee on Corporate Laws also noted the benefits of centralized authority, stating, "the deployment of diverse investors' capital by centralized management maximizes corporate America's ability to or of loyalty or acted in bad faith. If that is shown, the burden then shifts to the director defendants to demonstrate that the challenged act or transaction was entirely fair to the corporation and its shareholders. contribute to long-term wealth creation." 43 In sum, corporate law's approach is to enhance corporate decision making and maximize shareholder wealth 44 by being extremely deferential to board decision-making authority.
In re
The value of centralized authority is especially critical to widely held public companies. Michael Dooley observed that the value of centralized authority in an organization is magnified as the knowledge and interests of its members diverge. 45 In a public company, information and interests differ between management and shareholders. 46 Especially where there are a large number of shareholders, it is much more efficient, in terms of maximizing shareholder value, for the board of directors and executive management-the corporate actors that possess overwhelming advantages in terms of information, including nonpublic information, and whose skills in the management of the company are honed by specialization in the management of this one company-to make corporate decisions rather than shareholders. 47 Moreover, as we subsequently discuss in Part II, most shareholders, including value traders, have no interest in managing the company, even if they have acquired a significant amount of information about the company.
In general, we believe that the explanation behind why public companies take the corporate form is consistent with the 44. For purposes of this Article, we assume that shareholder wealth maximization is the corporate objective both in terms of corporate governance and corporate law. See Shareholder Wealth Maximization, supra note 42, for a discussion of shareholder wealth maximization as the objective of both corporate governance and corporate law.
45. Dooley, supra note 1, at 467 ("Where the residual claimants are not expected to run the firm and especially when they are many in number (thus increasing disparities in information and interests), their function becomes specialized to risk-bearing, thereby creating both the opportunity and necessity for managerial specialists.").
46. See id. at 466-67. The value of centralized authority is not as great in general partnerships and closely-held corporations because the same persons perform both the managerial and risk-taking (investment) functions. See id. at 466. Management and partners or shareholders are essentially one and the same. See id.
47. See id.
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contractarian explanation, that the default rules provided by corporate law are, for the most part, "market mimicking." 48 This is especially true for rules that govern the relationship between the board and shareholders. We say this because, as we have already discussed, we believe corporate law correctly provides authority to the board and its executive officers, and therefore it is doubtful that private ordering that significantly shifts decision making to shareholders will enhance the efficiency of this relationship. 49. However, we concede that because of transaction costs that exist in the real world, the extensive use of corporate law's default rules by public companies is not entirely the result of these rules being contractually efficient. In that regard, we are sympathetic to the argument made by Michael Klausner, who persuasively argues that the uniformity and stickiness in corporate governance arrangements at public companies is due to significant transaction costs and not the result of efficient private ordering in a theoretically cost-free environment. Michael There is inherent uncertainty regarding how courts will apply and interpret any but the most simple legal rules, contract terms, or charter terms. This uncertainty is a cost of legal enforcement. As a legal rule or charter term is interpreted and applied in a variety of settings, however, the term acquires more content, and uncertainty regarding its application declines. As a result, enforcement costs decline. never meant to be. Corporate law recognizes that a certain amount of accountability, even if infrequently and lightly applied, is required to control for error in corporate decision making as it relates to a board's cognitive and behavioral limitations in the context of smallgroup decision making, 51 as well as the more widely discussed opportunistic (self-interested) behavior by directors and executive management when there is a wide separation of authority between share ownership and management.
52 Such opportunistic behavior includes corporate management shirking its duties or trying to extract private benefits from the corporation. 53 These types of behavior lead to agency costs in public companies. 54 Given this preference for centralized authority, it is not unexpected that corporate law has created significant roadblocks for shareholder activists to overcome. However, these roadblocks are not 51. Arrow discussed this in terms of the centralized authority (the small group in charge of decision making such as a board of directors) becoming a victim of information overload. ARROW, supra note 42, at 74. The problem of information overload is compounded "by the tendency in that situation to filter information in accordance with one's preconceptions." Id. at 75. Another issue is group polarization, the tendency of a small deliberative group with an initial tendency to move in a given direction to move to even more extreme positions in that direction following group deliberations. Under a classic theory of the firm, agency costs in the corporate context increase as ownership is separated from control. As the manager's ownership of shares in the firm decreases as a percentage of the total, the manager will bear a diminishing fraction of the costs of any nonpecuniary benefits he takes out in maximizing his own utility. To prevent the manager from maximizing his utility at the expense of the shareholders, shareholders will seek to constrain the manager's behavior by aligning the manager's interests with the shareholders' interests.
Id. at 1361 (citations omitted).
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insurmountable. Shareholder activists still have the right to advocate for a voice in operational decision making not only through engagement with executive management, but also through the threat of a proxy contest, binding by-law proposals, 55 or non-binding shareholder proposals if such changes are not implemented. Shareholders may also legally challenge board decisions on both a derivative and direct basis, seeking either to enjoin the board decision or to obtain an award of damages for decisions already made. Finally, shareholders also have the right to inspect a corporation's books and records for a proper purpose. 56 However, an increase in accountability brought about by shareholder activism does not necessarily result in enhanced corporate decision making. The risk is that in the process of trying to correct or prevent errors resulting from poor managerial decisions, "the genuine values of authority" will be destroyed. 57 Such "a sufficiently strict and continuous organ of responsibility can easily amount to a denial of authority."
58 Arrow suggests, "if every decision of A is to be reviewed by B, then all we have really is a shift in the locus of authority from A to B and hence no solution to the original problem." 59 For example, allowing every major board decision to be reviewed and voted on by shareholders inhibits the ability of corporate managers to make the most efficient and wealthmaximizing decisions on a timely basis. This implies that "[i]n such a scenario, accountability can be understood to cross over the line to where a new and competing locus of authority is created-a locus of authority, such as uninformed shareholders, that does not benefit from the informational advantages of the original authority." 60 Thus, in order to make sure that corporate decision making is allowed to maximize the value of centralized authority, thereby getting as close to shareholder wealth maximization as possible, shareholders must accept a certain amount of group decision-making error and agency costs as a part of this decision-making process. The central problem in the market for corporate influence is identifying when the costs of protecting board authority become large enough that corrective action by shareholders-beyond merely waiting until the next director election-is justified. Arrow, the intellectual godfather of the traditional authority model of corporate law and governance, suggested that from time to time it may be more efficient to allow for a corrective mechanism to exist in a large organization. That is, the central authority recognizes that a part of the organization outside itself may have superior information or decision-making skills.
61 From this we can infer that a shift in decisionmaking authority from the board to a company's shareholders may possibly be more efficient and enhance shareholder wealth in certain discrete situations. However, consistent with a legal framework in which fiduciary responsibility rests with the board and, to some extent, controlling shareholders, in practice, authority does not shift to unaccountable shareholders, but is at least temporarily shared.
62
Governance entrepreneurs in the market for corporate influence must first identify those instances in which authority-sharing may result in value-enhancing policy decisions, and then persuade the board and/or other shareholders of the wisdom of their policies so that they will be permitted to share the authority necessary to implement the policies. The following Part discusses how and why some shareholder activists are successful in identifying these opportunities to influence.
II. DIFFERENTIATING SHAREHOLDERS
The type and quality of shareholder activism is a function of the type of shareholder that is involved. To see why this is so, we must first understand that shareholders in a public company can differ not only in terms of how much information and skill they possess relevant to corporate decision making, but also in their interest in being involved in such decision making.
A public company's stockholders can be differentiated based on the roles they play in the equity markets. These groups include 61. ARROW, supra note 42, at 74-75. 62. Because they only have influence and not control, governance entrepreneurs such as offensive activists rely on some degree of board and managerial cooperation in order to facilitate their desired changes.
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insiders, liquidity traders, noise traders, market makers, and information traders.
63
Insiders are stockholders, including directors and executive management, who have access to nonpublic information about the firm, but have significant restrictions in the trading of that information for profit. 64 Insiders, of course, do not participate in shareholder activism. 65 Liquidity traders do not collect and evaluate information; rather, they participate in the market depending on their funding needs. 66 Liquidity traders are typically passive, index fund investors; 67 thus, combined with the benefits of limited liability, such index fund investors "utilize portfolio diversification to eliminate the unsystematic risk associated with their equity investment."
68 These traders generally have little or no information about any of the companies they hold in their portfolio, no identified skills in decision making, and no interest in the particular corporate decision making of the hundreds or thousands of companies they invest in. 69 This group of investors is the stereotype for those who believe shareholders are "rationally apathetic."
70 Therefore, the disparities between management and shareholders are maximized with respect to liquidity traders. Thus, because they have no information or interest in participating in corporate decision making, their participation in corporate decision making is likely to be weakly informed or perhaps driven by opportunistic behavior.
Noise markets, irrational investors. They utilize diverse investment strategies. 71 Some noise traders may invest based on fads and rumors, while others may rely on old information or are simply slower in analyzing information that is publicly available. 72 Like liquidity traders, when they participate in shareholder activism or corporate voting, their participation is most likely to be weakly informed or perhaps driven by opportunistic behavior.
Market makers are professionals who facilitate trading and maintain a market for securities by offering to buy or sell securities on a regular basis. 73 Although market makers are well informed about the demand and supply of a security, they may not be well informed regarding firm-specific information. 74 Again, like liquidity traders and noise traders, when they participate in shareholder activism or corporate voting, market makers are most likely to be weakly informed or perhaps driven by opportunistic behavior.
Information traders are those market participants who trade in the financial markets based on their own research or on recommendations from others. 75 These traders "are willing and able to devote resources to gathering and analyzing information as a basis for their investment decisions."
76 Information traders include sophisticated professional investors such as activist hedge fund managers, money managers, and other market professionals.
77
Information traders look for differences between value and price based on the information they possess and "then trade to capture the value of their informational advantage."
78 Information traders move security prices toward their fundamental values and are in essence "the agents who render markets efficient." 79 The value of information traders in the pricing of securities was first pointed out by Sanford Grossman and Joseph Stiglitz. 80 They noted that it is not possible for securities markets to operate without market participants investing in information and earning positive returns for their efforts. They argued that "because information is costly, prices cannot perfectly reflect the information which is available, since if it did, those who spent resources to obtain it would receive no compensation." 81 Instead, they argue, that what exists in capital markets "is an equilibrium degree of disequilibrium: prices reflect the information of informed individuals (arbitrageurs) but only partially, so that those who expend resources to obtain information do receive compensation." The insights provided by Grossman and Stiglitz mean that we should understand the pricing of any individual stock more in terms of having varying degrees of effectiveness, not efficiency. 83 The efficient market hypothesis "states that in free and actively traded markets, stock prices will fully reflect all available information about the corporation."
84 However, this mechanistic understanding of markets implies that the seeking out of new information is futile. Instead, under Grossman and Stiglitz's understanding of capital markets, information traders can now be understood to be financially rewarded for helping to make the market more efficient when seeking out new information on specific companies, without ever achieving a perfect equilibrium. 85 They thereby help to expand the amount of data that can be utilized to value the stock of publicly traded companies, 86 using their analytical skills to create a competing source of pricing information on the value of a public company's stock, or, as argued in this Article, to create a sharing of authority 80 with the board of directors for certain discrete corporate decisions. All such activities make the market more efficient by moving the price of the stock toward its fundamental value. 87 However, even information traders may be rationally apathetic or reticent when it comes to becoming involved in corporate decision making.
88 This is because, for the large majority of information traders, there are still large disparities in valuable, non-public information, skill in decision making, and interest in corporate governance between them and corporate management. 89 Instead, these "value investors" 90 specialize in utilizing the information they have gathered to identify differences between value and price and then trade the targeted stock to capture the value of this informational advantage. 91 Whatever limited time, resources, and skill they have to devote to their work are targeted toward valuation, not corporate governance.
Some information traders, including some hedge fund managers, are exceptions to this rule. These traders "take large positions in public companies as a means to effect change."
92 They are distinguished from value investors by their willingness to spend resources to identify operational, strategic, or personnel changes that they believe will enhance shareholder value and then spend even more resources to try to get the corporation to implement those changes. 93 90. Gilson and Gordon refer to institutional investors who are value investors (earn returns based on fundamental analysis and diversification) and liquidity traders (earn returns through low cost diversification) as "rationally reticent." Gilson & Gordon, supra note 12, at 867. They vote, but they do not propose or get involved in trying to influence the management of the corporation. See id. According to Gilson and Gordon, "[i]nstitutional owners who are not seeking private benefits of control are rationally reticent; they also will assign a low value to governance rights since their proactive exercise will not improve the relative performance on which the institutional investor's profitability and ability to attract assets depends." Id. at 895 (footnote omitted 
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III. OFFENSIVE SHAREHOLDER ACTIVISM
Offensive shareholder activism, as identified by John Armour and Brian Cheffins, 95 is performance-driven activism initiated primarily by a specific type of institutional investor: the hedge fund. 96 It typically begins with a hedge fund 97 accumulating a significant amount of a company's stock. 98 The catalyst for the accumulation is a determination by the hedge fund that the target company is currently not maximizing returns, but that if management would implement the hedge fund's recommended changes, company performance would improve, the stock would increase in value, and the hedge fund would reap excess returns.
99
This activism is distinct from "defensive shareholder activism," which refers to institutional investors that hold significant blocks of company stock and advocate for changes only when company fortunes decline. 100 95. Id. Since these companies are rarely interested in gaining corporate control, Professors Cheffins and Armour refer to these activities in sum as the "market for corporate influence." Id. at 58-59.
96. Id. at 53. 97. There is no consensus definition of "hedge fund." However, for purposes of this Article we will identify these institutional investors by the following four characteristics as provided by Professors Brav, Jiang, Partnoy and Thomas:
(1) they are pooled, privately organized investment vehicles; (2) they are administered by professional investment managers with performance-based compensation and significant investments in the fund; (3) they are not widely available to the public; and (4) they operate outside of securities regulation and registration requirements. More specifically, hedge funds avoid the Investment Company Act of 1940 by having a relatively small number of sophisticated investors. Mutual fund and public pension fund activism, if it occurs, tends to be incidental and ex post: when fund management notes that portfolio companies are underperforming, or that their governance regime is deficient, they will sometimes be active. In contrast, hedge fund activism is strategic and ex ante: hedge fund managers first determine whether a company would benefit from activism, then take a position and become active.
Shareholder Activism as a Corrective Mechanism
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According to Cheffins and Armour:
The readiness to take a hands-on role to shake things up is the crucial additional dimension to hedge fund activism. Activist hedge funds, rather than merely adopting the passive approach that characterizes value investing and waiting for the market to self-correct-which may well never happen if a company's shares do not get noticed and instead drift lower-are prepared to take the initiative and accelerate matters by lobbying for changes calculated to boost shareholder returns. 101 Therefore, offensive shareholder activists are proactive while defensive shareholder activists are reactive. 102 Moreover, relative to the typical information trader who is only value-investing and not participating in shareholder activism, offensive shareholder activists provide additional information to the corporation and the marketplace in the form of recommended changes to corporate strategy.
The following is an example of offensive shareholder activism. In 104 On August 23, 2012, Relational made its first reported presentation to the company's board, urging the board to split the company into two, with one part focusing on steel production and the other on ball bearings. 105 This proposal was met with strong opposition from the board. 
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As a result, California State Teachers' Retirement System (CalSTRS), with approval from Relational, placed a non-binding resolution in the company's annual meeting proxy materials that called for such a split. 107 This proposal was approved by a 53% majority of Timken shareholders at the annual shareholders meeting held May 7, 2013.
108 As a result, the Timken board announced on June 10, 2013 that it had formed a Strategy Committee made up of independent directors to evaluate such a separation of businesses.
109
In addition, as reported on August 2, 2013, Relational increased its stake in Timken to 7.9%. 110 On September 5, 2013, the board of Timken "approved a plan to separate the Company's steel business from its bearings and power transmission business through a spinoff."
111 Of most interest to Timken stockholders, the price of Timken stock responded by rising 2.9% to $62.02, the highest price since at least January 4, 1978. 112 On June 30, 2014, Timken distributed 100% of its interest in its steel operations to the holders of the company's common stock.
113
The Timken example illustrates how offensive shareholder activists can reap handsome rewards for themselves and for the company as a whole by successfully advocating for internal changes within the corporation that take advantage of unrealized value which only they, and not the board of directors, were able to perceive. We next turn to a theoretical explanation of offensive shareholder activism.
A. Offensive Shareholder Activism as a Sharing of Authority
According to Arrow, "[t]he basic deficiency of irresponsible authority from the functional view point is the likelihood of unnecessary error."
114 Moreover, "[e]rror is unnecessary when the information is available somewhere in the organization but not available to or not used by the authority."
115 According to Arrow, "others in the organization may have access to superior information on at least some matters."
116 Therefore, it is legitimate to criticize such authority, allowing for a "corrective mechanism" when necessary.
117
As noted earlier, it follows that a shift in decision-making authority or, more accurately, a sharing of authority between the board and a shareholder or small group of shareholders may be more efficient in certain discrete situations. 118 For those who seek enhanced corporate decisions through shareholder activism, the issue becomes identifying those situations in which it is more efficient to share decision making with shareholders.
Offensive shareholder activism often serves as a corrective mechanism and thus results in a legitimate sharing of authority on a discrete basis. The traditional understanding of shareholder activism is that it is a tool of accountability used to minimize agency costs. For example, activism may reduce agency costs that result from management shirking or rent seeking, 119 or from an inability by the board to breach implicit agreements that the corporation has maintained for a long period of time but have, for whatever reason, 120 Alternatively, the cause for activism could be a lack of good decision-making ability on the part of the board and executive management as a group or in their respective capacities. 121 Whatever the cause, the real thrust of offensive shareholder activism is to challenge board decision making when it is not maximizing shareholder wealth. Very simply, the offensive shareholder activist thinks it has a superior approach to enhancing shareholder wealth. Additionally, while insiders have informational advantages over offensive activists regarding firm-specific information, offensive activists may possess, on a discrete basis, decision-making skills, superior information about competitors, or other important decision-making inputs that erode or even eclipse the overall informational advantages of the board and managers.
B. The Small Problem of Uninformed Shareholders
The glitch in offensive shareholder activism is that if the challenge to board authority ultimately leads to a proxy vote, then shareholders as a body must decide how to proceed. In this scenario, the two competing loci of authority with the most specialized expertise and information to make corporate decisions, the board and the offensive shareholder activist, are relegated to the sidelines as pitchmen for their respective positions during the shareholder vote. Given that a significant percentage of a company's shareholders may be noninformation traders, this may lead to sub-optimal decision making.
Fortunately, the problem of uninformed shareholders as the ultimate arbiters of whether or not offensive shareholder activism is wealth enhancing is mitigated by the fact that there has been relatively few proxy votes resulting from such activism. Brav, Jiang, Partnoy, and Thomas report that only 13% of hedge fund activism (as represented primarily by a hedge fund's filing of an SEC form Schedule 13D) resulted in a proxy contest, while Klein appears then that the mere threat of a proxy contest is often enough to get the board to seriously consider the recommendations of the offensive shareholder activist and implement those recommendations in a significant number of instances. Thus, the problem of allowing uninformed shareholders to participate in the decision-making process can be avoided in the overwhelming number of instances where offensive shareholder activism has been implemented.
C. Empirical Analysis of Offensive Shareholder Activism
In an Arrowian approach to corporate governance, the key question is why should corporate board authority ever yield to shareholder accountability? In other words, under what circumstances should the board permit shareholders to influence corporate policy?
If we use as our metrics the creation of shareholder value and improved firm performance, the available empirical evidence suggests that board members should be cautious in how they allow shareholders to influence corporate strategy. In terms of performance-related activism, only offensive shareholder activism has been found to actually enhance shareholder wealth.
123 Furthermore, Activism [hedge fund] that targets the sale of the company or changes in business strategy, such as refocusing and spinning-off noncore assets, is associated with the largest positive abnormal partial effects . . . . In contrast, we find that the market response to capital structure-related activism-including debt restructuring, recapitalization, dividends, and share repurchases-is positive yet insignificant. We find a similar lack of statistically meaningful reaction for governance-related activism-including attempts to rescind takeover defenses, to oust CEOs, to enhance board independence, and to curtail CEO compensation. significant wealth enhancement has been found only where the activism has led to "the sale of the company or changes in business strategy, such as refocusing and spinning-off noncore assets." 124 An example of this would be Relational's recommendation that Timken Co. spin off its steel operations into a separate public company in order to increase the price of the company's stock. Recent research suggests we can delve even further and find that while both experienced and inexperienced offensive shareholder activsts create significant wealth and performance enhancement within a corporation, experienced activists do better than inexperienced activists.
125
In empirical research, offensive shareholder activists are usually identified by their filing of the SEC form Schedule 13D. Such a filing is required when an investor crosses over the 5% threshold of stock ownership and has at least some intention to influence the corporation either immediately or in the future. 126 The filing requirement applies not only to hedge funds, but also to all other types of entrepreneurial activist investors (private equity firms, venture capitalists, asset management groups, and private individuals). 127 An investor files the shorter Schedule 13G if it only intends to invest passively and not influence corporate decision making.
128
Based on our prior discussion, the pricing of shares in the presence of offensive shareholder activism can be explained as follows: at the time the offensive shareholder activist reveals that it activists, the study found that both types of campaigns produced average abnormal returns for target shareholders).
124. Brav et al., supra note 97, at 1731. See also Greenwood & Schor, supra note 123, at 363 (finding that abnormal positive returns only existed when the activism was associated with the ultimate sale of the target to a third party). ur results imply that more experienced activists deliver better short-term performance and long-term outcomes for target firms."). Interestingly, they find that "relative to less frequent activists, more frequent activists choose larger firms with less cash, better stock and operating performance, and a larger distance to default." Id. has made a significant investment in the company, the stock market does not know if the proposed changes are expected to be superior, equal, or inferior to what the board and management is expected to implement. All the market knows, at least at the time the hedge fund files its Schedule 13D, is that an information trader has made a significant investment in a particular company and expects excess returns if its recommended changes are implemented. Many investors who actively trade in the stock market will no doubt try to free ride on this investor's research, analysis, and recommendations and will invest in the company stock without having to expend resources in such work. This new demand among free-riding investors allows the stock to have at least a short-term run-up in market price, regardless of whether the hedge fund is right or wrong in its approach to enhancing corporate performance.
129
If so, empirical studies on offensive shareholder activism, usually in the form of event studies, may simply be reporting on this shortterm run-up in the prices of the targeted stocks. The abnormal returns may soon disappear once information traders have had time to properly evaluate the recommendations for the postive (or negative) value they may provide and then estimate the probability that these recommendations will actually be implemented.
However, it has not been the case that these abnormal positive returns have disappeared over time. that the information provided to the marketplace and corporations by offensive shareholder activism is generally perceived to be valuable to shareholders and is being integrated into corporate strategy in a statistically significant way. On a macro level, empirical studies have shown that at least certain types of offensive shareholder activism are beneficial for shareholders. 133 However, the results of empirical studies must be interpreted carefully so as not to overstate their informational value. Empirical research does not suggest that every time a hedge fund takes a substantial position in a company and then recommends changes that correspond to postive abnormal returns in empirical studies, those changes are correct for that particular company. 134 The reason for this can be found in the limitations associated with empirical analysis. For example, an event study focusing on the filing of a Schedule 13D, the type of study generally used to evaluate the value of hedge fund activity, requires a large sample size of companies because of the individual volatility of an individual company's stock price.
135 That is, the statistical power where the sample size is one is "likely to be quite low."
136 One reason for this is that the variability of returns for a sample size of one is much greater than even a sample size of just a couple of stocks. 137 Also, where the sample size is one, it is hard to separate out the significance of other events on the stock price. 138 Moreover, empirical studies have to be periodically replicated not just to test the validity of the results, but because the data changes over time, and therefore the statistical relationships change as well. 139 Thus, one interpretation of the results of empirical studies is that they may support the argument that certain types of offensive shareholder activism have value, but they do not provide conclusive proof that offensive shareholder activism has value at any specific company at any specific time. 140 Instead, the use of empirical evidence supporting offensive shareholder activism should be understood as merely supporting the notion that offensive shareholder activists should be permitted to rebut the general presumption of superiority of existing managerial strategies. This understanding provides the board with the option of implementing the recommendations, in whole or in part, or explaining to the company's shareholders why some or all of the recommendations would not add value as a means to pre-empt a possible proxy contest.
Alternatively, when empirical analysis does not support a certain type of performance-driven activism, such as defensive shareholder activism or offensive shareholder activism that focuses on debt restructuring, the activist bears a commensurately higher burden in overcoming the general presumption in favor of the board's own strategies and policies. 
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IV. SHORT-TERM VERSUS LONG-TERM INVESTORS
In this Part, we attempt to address one of the primary criticisms of offensive shareholder activism: that such activists promote "shorttermism" since they ignore what is best for the corporation in the long-term. 141 According to Bebchuk:
Short-termism refers to companies taking actions that are profitable in the short term but value-decreasing in the long term, such as increasing near-term earnings by cutting research that would pay off later on. Activist investors with short investment horizons, it is argued, seek actions that boost short-term stock price at the expense of long-term value and often succeed in pressuring companies to take such actions.
142
According to Martin Lipton, a leading corporate lawyer, such short-termism is a specialty of activist hedge funds:
Institutional investors on average own more than 70% of the shares of the major public companies. Their voting power is being harnessed by a gaggle of activist hedge funds who troll through SEC filings looking for opportunities to demand a change in a company's strategy or portfolio that will create a short-term profit without regard to the impact on the company's long-term prospects.
143
Notwithstanding these concerns, a pejorative view of investors who have short-term investment time horizons, especially hedge fund activists, is mystifying on several counts. First, all shareholders, whether they have a short-or long-term investment horizon, value shares that have significant liquidity. That is, all shareholders want to have the ability to sell their shares at a moment's notice at the maximum price possible. For example, a long-term investor such as a pension fund may suddenly become a short-term investor or invest in small amounts in order to meet the demands of its beneficiaries. 143. Lipton, supra note 141.
Or short-term investors may decide to hold onto their stock for a much longer period of time than originally anticipated and then sell at a later date. A liquid market provides this sell/hold option. Thus, the more liquidity a stock is perceived to have, the greater its value to both types of investors, all else being equal. Second, the process of valuing a company's stock is the same for investors no matter what their expected holding period. Both shortand long-term investors will estimate the company's expected cash flows out into the future and then utilize a discount rate to come up with a present value. Both will use a long-term time horizon to do this calculation, regardless of their expected holding period. Therefore, both types of investors want the board of directors and executive management to make the most efficient and shareholderwealth-enhancing decisions-whether it be short-term cost cutting or investing in a long-term project-in order to maximize the current value of the stock price.
144
If a hedge fund argues for short-term cost cutting at a company, this means it expects this approach to maximize the value of the company stock relative to other possible wealth-enhancing options. Indeed, such a recommended approach may simply be an attempt to shift the company to a lower risk level that is more in line with the company's potential returns. If so, then the stock price should rise. Alternatively, a hedge fund could argue for more investment in basic research if it thought that this would yield a higher stock market price. Ultimately, offensive shareholder activists should be indifferent to the types of recommendations they make as long as they believe the recommendations will result in the highest possible stock price. According to Kahan and Rock:
For the short-term trading horizon of hedge funds to generate a short-term investment outlook for hedge fund managers, the stock market must suffer from myopia: that is, it must undervalue long-144. According to Black and Kraakman:
Under elementary principles of finance, even short-term investors have an incentive to maximize the firm's long-term value, because only by doing so can they maximize the price at which long-term investors will buy the shares that short-term investors will soon want to sell (the unity of long-and short-term shareholder interests is known as Fisher separation). 
1046
term investments relative to short-term investments. If the market does not itself suffer from such a bias, then the interests of investors with short-term trading horizons will not conflict with those of investors with long-term trading horizons. 145 Moreover, if the stock market thought hedge funds and other private individuals engaged in offensive shareholder activism were promoting recommendations that were heavily biased toward shortterm opportunities, to the exclusion of many profitable long-term opportunities, then we would expect empirical studies to show such activism to be wealth reducing in the short term, not wealth enhancing. So far, the studies cited in Part III.C have shown this not to be the case.
Third, this perception of offensive shareholder activists as only caring about the short-term may simply be a result of their business model, which requires them to have relatively short holding periods. Think of offensive shareholder activists as specialists in identifying significant impediments to maximizing shareholder wealth that are not being addressed by the board of a targeted company. For offensive shareholder activists to maximize their returns, they cannot have long holding periods. This is because once they remove the impediment to shareholder wealth maximization, they must move on to the next corporation in order to maximize the number of interventions and thus the profits of their own investors. Alternatively, it is not possible for long-term investors like Warren Buffet and Berkshire Hathaway to participate in that market precisely because they have such long holding periods. Therefore, long-term investors must yield that market to offensive shareholder activists who complement and enhance the wealth of long-term investors. 146. An interesting example of how investors with different investment horizons complement each other comes from the market for corporate control. In 2014, H.L. Heinz was acquired by Berkshire Hathaway and 3G Capital, a Brazilian private equity firm, for $23 million in a fifty-fifty split. The day-to-day operations will be handled by 3G Capital, and in a few years, after it has enhanced its operations, it is expected to sell its equity stake to Berkshire Hathaway. See LAWRENCE A. CUNNINGHAM, BERKSHIRE BEYOND BUFFETT: THE ENDURING VALUE OF VALUES 15-17 (Columbia Univ. Press 2014).
Fourth, the studies cited in Part III.C have demonstrated that the short-term run-up in stock prices from hedge fund activism persists for at least a year after the filing of a Schedule 13D, 147 and the initial positive stock price performance of hedge fund activism is not reversed over a subsequent five-year period. 148 Such results confirm the benefits of offensive shareholder activism for the longterm, not just the short-term.
149
A. The Intrinsic Value Argument
Notwithstanding the foregoing, critics of offensive shareholder activism can make what can be referred to as the "intrinsic value" or "hidden value" argument. 150 They may claim that the board, and especially executive management, are specialists in the management of the company and are the only ones privy to confidential information on the performance and prospects of the company they manage. Unfortunately, it is not empirically known how much informational asymmetry exists between management and shareholders at any firm at any point in time. 151 It may be a little, it may be a lot; the extent of the asymmetry is not known and may be unknowable. 152 However, it is beyond doubt that information asymmetries do exist 153 and that shareholders, including offensive shareholder activists, are at an informational disadvantage relative to directors. In sum, the board and executive management are in the 1048 best position to estimate the company's intrinsic or fundamental value, not the market or any of its participants.
If so, the critics' argument follows, then the role of the board and its executive management is not necessarily to maximize the market share price, but to maximize the "intrinsic value" of the company's shares. 154 But we must also assume that the board is dedicated to maximizing this value and that they have the proper techniques for measuring intrinsic value. 155 What Lipton and others who argue against offensive shareholder activism are suggesting when they refer to hedge fund activists suffering from short-termism is that these investors are not privy to the entire opportunity set of strategic options available to the corporation that will enhance shareholder wealth. 156 Moreover, even regarding the options that are publicly known, the activists do not have as much information as the board and executive management in regard to their benefits and costs. Also, if most of this confidential information relates to the board and executive management's vision for the company's long-term future, then the recommendations from offensive shareholder activists may look to management like they are focused on the short term.
Yet, this argument does not necessarily make offensive shareholder activists the purveyors of an inefficient approach to corporate decision making in all fact patterns. Perhaps they have less firm-specific information than management, but as compensation they may not be prone to agency costs resulting from management shirking, rent seeking, 157 or an inability to breach costly implicit agreements. 158 Alternatively, offensive shareholder activists may have relatively better decision-making skills in a particular area of expertise. 159 This is the inference that we believe is generated by empirical work on offensive shareholder activism, counteracting the intrinsic value argument.
B. Proxy Access
Proxy access is one area which can immediately benefit from the elimination of the idea that activist hedge funds are practitioners of short-termism. Proxy access allows certain shareholders "the ability to place their director nominees alongside the board's slate of director nominees in the company's proxy card and proxy statement." 160 Recently, the SEC amended Rule 14a-8(i)(8) to allow shareholder proposals on proxy access to become part of a public company's proxy materials. 161 Sharfman has previously argued that proxy access proposals, if they must be proposed and approved by a majority of shareholders, should not include a minimum holding period for shareholders to participate in nominating a candidate for board membership. 162 Such a requirement would essentially deny offensive shareholder activists the ability to participate in proxy access. These activists want to participate in the corporate decisionmaking process now, not in two or three years from now, and unlike 1050 the majority of shareholders, have made the necessary investment to understand the company. It is hard to understand the logic in having a two-or three-year holding period that favors passive investors such as liquidity traders over information traders such as offensive shareholders activists. Investors who have held large amounts of company stock for 20 years in one or more portfolios using passive strategies, and therefore do not analyze information about the company targeted for proxy access, are generally much less qualified to utilize proxy access than investors who have held company stock for six months but made their decision to invest based on fundamental analysis and the desire to implement significant change at a corporation.
V. CONCLUSION
A model of corporate governance that gives great deference to board authority is not inconsistent with tools of accountability that require a sharing of that authority under certain fact patterns. For example, under corporate law, judges and chancellors give great deference to board authority under the business judgment rule unless they find that such decisions were tainted with established filters such as gross negligence, conflict of interest, or lack of independence. 163 At that point, judges and chancellors have the right to weigh in on the merits of the decision.
For our purposes, the issue is identifying when, if ever, shareholder activism should lead to a similar sharing of decision making with shareholders. That is, how can we identify when shareholder activism is of value to corporate decision making? Identifying the value of shareholder activism begins with empirical studies that identify which types of shareholder activism will, in general, enhance shareholder wealth. 164 only been able to demonstrate that one type of performance-driven activism-offensive shareholder activism associated with "the sale of the company or changes in business strategy, such as refocusing and spinning-off noncore assets" 165 -will, in general, enhance shareholder wealth.
From a theoretical standpoint, the empirical evidence provided allows us to argue that certain types of offensive shareholder activism have the potential to act as a legitimate corrective mechanism in an Arrowian framework of corporate governance. As such, these types of offensive shareholder activism are consistent with the traditional authority model of corporate law and governance, even accepting, as Bainbridge has stated, that the "[p]reservation of managerial discretion should always be the null hypothesis." . Such studies create a presumption that activism encouraging such corporate governance arrangements are not good for the target firm and therefore requires the activist to make a convincing case that such changes can indeed enhance shareholder value. In contrast to offensive shareholder activism, the burden of proof is now on the activist, not the other way around.
165. Brav et al., supra note 97, at 1731. 166. Bainbridge, The Business Judgment Rule, supra note 42, at 109.
